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REPLY BRIEF FOR APPELLANTS.

We desire to refer to our statement made to the

Court that the late Mr. Thayer represented the widow,

Mary H. Murray in these matters.

This reference was called forth by Mr. Roche's

mistake in stating that Mr. Thayer had represented

these appellants. This, of course, was not so, and the

record does not in any way support Mr. Roche's state-

ment.



The appellants were at all times represented by

their cousin, James E. Murray, who signed the settle-

ment agreements in the first place as appellants' attor-

ney in fact. (See Record, 39-40; 48; and also admit-

ted allegations of complaint. Record, 10, 16, 22.)

Mr. Thayer's firm acted for the widow, and not the

appellants as Mr. Roche stated.

References to widow's counsel are found in the

Record, such as at page 22, but not by name.

We do not understand that Mr. Thayer personally

had anything to do with the collusive judgments on

the 4^000 share certificate and $300,000 of notes, etc.,

all of which was d\one entirely o%itside the settlement

agreements, in the preparation of which Mr. Thayer's

office represented the widow.

I.

QUESTIONS BY COURT ON ORAL ARGUMENT.

Four pertinent and important questions were asked

by the Court of counsel for appellants.

1. Judge Dietrich asked whether the language of

paragraph II, bottom page 33 of record, namely:

That all parties except first party (the widow) dis-

claim to her any part of deceased's estate

^^ other than the shares of Monidah Trust to be
distributed to them under this agreement; and
agree that all of the remainder of said estate,

other than the shares of stock herein mentioned,"
shall pass to the widow as residuary legatee,

did not settle the question?



A very logical question to be asked—since this

Court could not know that there was considerable real

and other property left by deceased which he had not

transferred into Monidah Trust—and which this

clause was intended to cover,—a fact most important,

we submit, to be known before this Court could con-

strue this clause, but which this Court could not know
in the absence of a hearing on the merits and all the

evidence and surrounding circumstances to aid it in

arriving at a proper construction of the different pro-

visions of these contracts.

This is an apt illustration of appellants' seriously

urged contention that no Court should construe the

complicated language of these contracts without hear-

ing all competent evidence on the subject.

Another answer is that this same clause would if it

applied to appellants (third parties) apply to second

party, James E. Murray, likewise, and preclude him

from any of the 4,000 shares—a construction not fol-

lowed by the defendants anyway, for James E. Mur-

ray took half the shares, unknown to appellants.

2. The second question asked was by Judge Wilbur

—and was—Why should they, meaning either the

widow or James E. Murray, give up this valuable

4,000 share certificate? A very natural question to

one who is—again w^e repeat—uninformed of all facts

and circumstances surrounding this long drawn-out

litigation and the making of these complicated con-

tracts. A clear-cut question that merits a like an-

swer, if possible.

(a) In the first place the parties were settling the

litigation without trial on the merits. Who owned



this troublesome certificate for 4,000 shares? Who
was to get it and in what proportions'? Please bear

this all important fact in mind—after the Golden and

Flynn heirs were settled with for $97,000 cash each

(see paragraphs V, VI, VII and Exhibits ^^A'' and

^^B,''—Record, 60 to 72) and Mrs. T. J. Murray

given an arbitrary 500 shares (see Record 32 and pro-

visions for contribution if she recovered more, Record

33) there were left three (3) main ^'liquidating'' par-

ties, as follows:

1. The widow, Mary Murray, first party.

2. The James E. Murray branch—second par-

ties, being nieces and nephews, Marcus Murray,
May Murray and Ellen Murray—and children

of a brother of deceased.

3. The appellants—third parties—being nieces

and nephews, William S. Murray, Eliza Poole,

Essie Minnick, Anne Jane Murray, Elwood Mur-
ray and Margaret Wannemacher, and children of

another brother of deceased.

Now, all these ''liqiiidating'' parties hit on this plan

of settlement. James E. Murray, who claimed the

4,000 shares as a gift from deceased, and the widow,

who claimed it, as residuary legatee, agreed to each

forego his claim, provided the other would. What

would be the result? Either, each take half of the

certificate or each take none. That certainly is obvi-

ous. They decided to leave out the 4,000 share cer-

tificate all together in distributing the assets of the

company, and adjust their respective share holdings

out of the remaining 6,000 shares. This they did, as

shown by the list of stockholders and shares at top of

page 32 of the record.



If they left out the 4,000 shares all together (which

we earnestly submit is just exactly what they intended

to do) and after they had cut third parties claims

down from 2,500 shares to 900 shares (see recitals in

contract, page 28 of Record) this result was accom-

plished obviously:

1. The 3,100 shares taken by the widow (see

the list, page 32 of Record)

;

2. The 1,700 shares taken by second parties,

James E. Murray and his brothers and sisters;

increased greatly in value—since all assets by this

plan were to be distributed on the basis of a total of

6,000 shares, instead of 10,000 shares. So that, in fact,

we earnestly submit, the two main liquidating parties,

first and second parties, did not give up or ^^ throw

away" the 4,000 share certificate—they merely in-

creased the vahie of the shares they did take, as a part

of the smaller total of liquidating shares agreed on,

namely, 6,000.

Now, it might be asked. Why did they do this?

An obvious answer would be, Why fight over it, why
not disregard it entirely and settle their respective

shares of the assets out of the remaniing 6,000 shares?

If the widow and James E. Murray had stipulated

expressly in the contracts to divide the 4,000 shares

equally, then, no doubt, a somewhat larger number

of shares for appellants would have been allotted to

them on this amicable settlement. But the 4,000 share

disputed certificate was by consent cut out of the dis-

tribution plan or scheme, and by consent the plain-

tiffs took 900 shares in place of their claims of 2,500

shares. (Record 28, 32.)



Appellants were represented by defendant James E.

Murray as their confidential agent and attorney and

he made this settlement for them, and they agreed to

it on his advice. We ask this Court to specifically per-

form these contracts as written and agreed to and

give us our 900 parts of the total 6,000 parts, as re-

quired by the plain and explicit language of these set-

tlements.

3. The third qiiesiion asked by the Court was by

Judge Dietrich, where he wished to know if the first

contract (printed at pages 26 to 39 of the Record)

contained any reference to the 4,000 share certificate.

This question was called out by our reading of the

recitals in the second contract at pages 40 and 41 of

the record (the all important recital, we earnestly sub-

mit) that

^^ Whereas, contemporaneously with the execu-
tion of this agreement, the parties hereto have
entered into another agreement, bearing even date
herewith defining their interests in the capital

stock of Monidah Trusty a Delaware corporation,

which said agi'eement is hereby referred to and
made a part hereof. * ^ *

^^And whereas, it is the desire of all parties to

liquidate its assets ^ * '^' and divide its property
among its stockholders according to law."

After a careful examination of all provisions of the

first contract, one can answer. No, the 4,000 disputed

share certificate is not mentioned or referred to.

It seems to us this is very significant because the

following agreement signed by both the widow and

James E. Murray acknowledges in simple and plain



language that they have just ^^ defined their interests

in the capital stock," etc.

4. The fourth qtiestion was, Are not appellants, in

effect, claiming a part of the 4,000 shares, and how
can they do that, since it either belonged to James E.

Murray, as a gift, or to the widow, as residuary lega-

tee?

But again we must reply and most respectfully in-

sist, this was a settlement out of Court of all disputes,

(a) The will contest had not been heard on the

merits, there was no judgment sustaining the w^ill (ex-

cept by consent of all parties). Let us assume the

contest had been heard and resulted in judgment of

no will.

(b) Let us assume the administrator had fought

out the claim of James E. Murray to the 4,000 share

certificate as a gift and defeated him.

(c) Then the whole estate would have been intes-

tate and the appellants entitled to one-tenth as heirs

at law.

This would have been much more than they are re-

ceiving now, we submit.

The vital point is that it is of no real consequence

now whether the appellants could have gotten a part

of the 4,000 shares or not. Those questions never were

litigated. They were settled. And settled by all the

parties agreeing to leave out the 4,000 share certifi-

cate for purposes of distrihution of assets—and to

use it only for control purposes—as is required by
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the precise and exact language of paragraph III.

(Record, 43, and top page 44.)

II.

DEFENDANTS CLAIM THAT 4000 SHARE CERTIFICATE
WAS NOT TO BE CANCELLED.

The essence or foundation of defendants' claim on

this 4,000 share certificate is that appellants ask its

cancellation. They ponit out this provision for pool-

ing it for control purposes, and say that is proof it

was not to be cancelled by the agreement but left in

existence.

This contention of defendants is expressed in a

variety of ways throughout their brief, and is their

only answer seemingly to the numerous other provis-

ions (pointed out by us in our two main briefs)

plainly and explicitly requiring a distribution of all

assets on a basis of 6,000 shares.

A complete answer to defendants' argument is that

the pooling arrangement was only to last for five

years (Record, 44), and this period has expired and

the certificate No. 6 for 4,000 shares has now served

the only purpose required or permitted by the agree-

ments, and should be cancelled.

And it has been wrongfully and fraudulently used

for distribution of assets by defendants, for which we
ask them to account. (Record, 24-25.)



III.

DEFENDANTS AGREE CONTRACTS OF OCTOBER 10, 1921,

SETTLED ALL MATTERS IN DISPUTE.

Defendants, by their brief, page 10, and in oral

argument, agree with us that the contracts (Record,

26 to 48) were intended to and did settle all matters

in dispute.

Indeed, the recitals on page 66 are conclusive of

this.

We respectfully ask this Court to search minutely

and carefully in an effort to find any language which

fairly justifies or permits:

(1) Use of the 4,000 shares for distribution
purposes

;

(2) Any division of it between the widow and
James E. Murray or any other persons;

(3) Any use of it whatever except for control
purposes during the liquidation period of five

vears.

IV.

ALL SURROUNDING CIRCUMSTANCES SHOULD BE SHOWN TO
AID CONSTRUCTION OF THE CONTRACTS.

We respectfully urge this Court not to refuse ap-

pellants a trial on the merits where all facts and cir-

cumstances surrounding the making of the contracts

can be fully developed and shown:

(a) For it is charged and of course admitted by

the motion that defendant James E. Murray acted

as plaintiffs' confidential agent and adviser in these

settlements. (See paragraph XX, Record, 22.)
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He even executed them for plaintiffs. (See Record,

40 and 48.)

By the motion it is admitted that James E. Murray

told plaintiffs they would have 900 shares out of a to-

tal of 6,000 shares of the Company, and that its as-

sets would be divided on that basis. (See allegations

of bill, Record, 22, 23.)

Now defendant widow has been receiving dividends

and distributions on 2,000 shares of this 4,000 share

certificate, and defendant Linforth on 400 shares of

it. And both had notice of the settlement agreements

and must account if our construction is the right one.

Just for example, suppose it should appear that

after the agreements of settlement were made that

defendants had furnished plaintiffs with computa-

tions and reports showing or indicating that the stock

holdings were as set forth in the list of 6,000 shares

on record 32. Would not this Court want to know

this, if it is a fact? If so. must plaintiff's plead all

such evidence in their complaint in order to get it

before the Court?

V.

SECOND CLAIM OR CAUSE OF ACTION DISCUSSED.

On the second branch of the complaint (paragraphs

XIV to XIX, Record, 19, 20, 21, 22) for an account-

ing of notes, judgments claimed to properly belong

to Monidah Trust, the defendants' counsel make these

objections:
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(1) That, by the first amended complaint, the ap-

pellants waived this claim. (See Mr. Roche's brief,

page 55.) But this amended complaint, leaving out

the claim for misappropriated assets, was filed after

the lower Court had held it a misjoinder of causes,

and it was filed pursuant to the Court's order of Feb-

ruary 7, 1928 (Record, 2, 3), that it was without

prejudice to appellants' right to further pursue their

second claim.

(2) It is admitted by the motion to dismiss that

this judgment of May Murray's was collusive with

the widow as an active party to the fraud, and that

the widow received one-half the proceeds by a secret

deal and division unknown to the appellant stockhold-

ers of Monidah Trust.

The settlement contract by paragraph X (Record,

37) is clear that if any notes, accounts, judgments and

the like are in fact assets of the Monidah Trust, that

they shall be so treated ^Svhether included in said

schedule or not."

The appellants know nothing of whether this $300,-

000 of assets come within this language or not, and

have no means of knowing until all the old books and

records of the Company are brought into Court, and

those having knowledge of these transactions are un-

der oath.

We have the admissions of defendants' counsel, by

brief (page 10) and in open Court, that the contracts

of October 10, 1921, settled everything.

This Court will search in vain for anything justify-

ing this collusive judgment, and the taking of $300,000



12

of assets out of tlie Monidah Trust and dividing them

up between two stockholders. For certainly charges

of the complaint on this subject are admitted on this

motion by trustees and majority stockholders, who
choose not to answer or disclose anything to those

with whom they have a confidential relationship.

VI.

PARTIES BEFORE THE COURT.

Defendants' counsel object that all parties are not

before the Court, and that James E. Murray has not

appeared.

(1) It is true that this confidential agent and ad-

viser of appellants and their counsel chooses to hide

behind his non-residence, and our repeated requests

to Mr. Roche and Mr. Linforth to enter his appear-

ance in this suit by his cesttti que trust were of no

avail. Finally we were obliged to send this same com-

plaint to Montana, where he resides, for filing in the

United States District Court there.

(2) As to the claim on the 4,000 share certificate

branch of the case, we have the widow and Mr. Lin-

forth in Court, who it is admitted have been receiving

distributions on 2,400 of the 4,000 shares.

(3) On the misappropriation claim, we have the

widow, Mary Murray, ni Court, who it is admitted re-

ceived one-half the proceeds of this so-called judg-

ment.

(4) The record shows that May Murray has died,

and that her heirs are James E. Murray, Marcus
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Murray (who lives in Montana) and Ellen Murray,

who lives in Canada. If James E. Murray, a party to

the proceedings in this Court, will not come into the

jurisdiction, then no good purpose is served by adding

Marcus and Ellen Murray as parties. That can be

done in the Montana suit.

VII.

CORRECTION IN DEFENDANTS' BRIEF.

On page 27, the fourth line from the bottom of the

quotation should read:

^'der of said estate, other than the shares of
^ ??

stock.

Mr. Roche himself asked that this correction be

made, the first w^ord ^^ shares" in the line should be

'' estate."

VIII.

DEFENDANTS' PROPOSITIONS OF LAW.

We beg to refer very briefly to the general proposi-

tions advanced by defendants. They make the follow-

ing points

:

I. That the contracts are unambiguous and not to

be contradicted by proof (see page 37).

II. That their construction is a question of law

for the Court (page 39).

III. That the contracts define the rights of the

parties (page 40).
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IV. That representations by James E. Murray are

not to be imputed to defendants before the Court (see

page 42).

V. That the judgment in James E. Murray v.

Mary Murray and Monidah Trust for the 4,000 share

certificate is conclusive (page 44).

\^I. That the amended complaint shows appellants

to be guilty of laches, etc. (page 48).

VII. That the amended complaint shows misjoin-

der of causes (page 56).

VIII. That there was a nonjoinder of necessary

parties defendant (page 63).

To which propositions w^e beg to reply briefly as

as follows:

Numbers I, II, III are generalities. Nevertheless,

all Courts recognize the value, indeed almost necessity,

of taking into consideration all the attending circum-

stances as well as the acts of the parties, when con-

struing complicated and lengthy contracts such as

those of October 10, 1921.

Number IV. If a hearing on the merits shows

what is now admitted by motion to dismiss, that ap-

pellants were told by James E. Murray that the set-

tlement contracts gave them 900 shares out of 6,000

of all the Monidah assets; and it ap])ears the widow

and Mr. Ijinforth have profited in part by such repre-

sentations and given nothing in return, that is, were

mere receivers of the proceeds of the act of appel-

lants' confidential advisei* and attorney, we think they

should be held to account.
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Number V. Such a judgment being collusive and,

if we are right, contrary to the rights of appellants

to have a distribution on the basis of 6,000 shares,

would obviously be a fraud on the plaintiffs. No judg-

ment will be sustained under such facts and circum-

stances. The appellants were not parties to it. It

was not so much as hinted at in the settlement papers

of October 10, 1921.

Number VI. As to the defense of laches, please see

averments of bill, paragraph YIII, page 15 of Record.

(a) Such a defense is an affirmative one, to be

found only after all facts are in evidence.

(b) It is never raised in favor of a trustee during

the continuance of the trust relationship, nor does

any statute of limitation run.

(c) No harm has occurred to defendants—they

simply took money and securities and did not alter

their position.

Cutting v, Woodtvard (9 C. C. A.), 255 Fed.

633;

Nave Co. v. Eanney (2 C. C. A.), 29 Fed. (2d)

383, 391;

Bogert v. R. R. Co., 250 U. S. 423.

Number VII. As to misjoinder of causes, please

see our main brief at pages 17 to 20,

Number VIII. Tliat non-resident parties are not

before the Court. This is no ground for dismissal,

we submit.
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See

Wilson V. Beard (2 C. C. A.), 26 Fed. (2d)

860;

Rogers v. Mining Co. (8 C. C. A.), 154 Fed.

606.

CONCLUSION.

In conclusion, we submit that these contracts of

October 10, 1921, when construed under familiar rules,

provide beyond question for liquidation of all assets

on a basis of 6,000 shares.

The two contracts of October 10, 1921, and the ex-

hibits, being all part of the one transaction and relat-

ing to the same subject matter, are to be ^^ construed

together, as if they were one in form as they are in

substance."

Empire Gas & Fuel Co. v. Stern (8 C. C. A.),

15 Fed. (2d) 323, 326;

Securities Co. v. Ladd (2 C. C. A.), 173 Fed.

269, 273.

The Court will consider the relationship of the par-

ties and their connection to the subject matter.

Western Lumber Company v. Willis (9 C. C.

A.), 160 Fed. 27, 30.

The general situation and the causes leading to the

contract are to be considered and the object to be at-

tained.

Mt. Vernon Co. v. Wolf Co. (6 C. C. A.), 188

Fed. 164.
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Contracts are to be interpreted in the light of the

experience of the men who made them.

Ransome Co, v. Moody (2 C. C. A.), 282 Fed.

29, 36.

And will be construed against the party using the

words.

American Fuel Co, v. Agency (9 C. C. A.), 2G1

Fed. 120, 123.

And language in a contract will not be so construed

as to operate as a snare.

Star Co, V. Post (2 C. C. A.), 256 Fed. 435, 441.

In Star Co. v. Post, supra, Judge Rogers in his

opinion said:

^^The primary rule in the construction of con-
tracts is to give effect to the intention of the
parties at the time they entered into the contract.

Commonwealh v. West Virginia, 238 U. S. 202,

236, 35 Sup. Ct. 795, 59 L. Ed. 1272. And in
nscertaining their real intention the courts look
to what the parties said. Metropolis National
Bank v. Kennedy, 17 Wall. 19, 21 L. Ed, 554. If
the language used is ambiguous, it is to be inter-

preted in the sense that the promisor knew, or
had reason to know, that the promisee under-
stood it. United States v. Cooke (D. C), 207
Fed. 682 ; Nellis v. Western Life Ins. Co., 207 N.
Y. 320, 100 N. E. 1119; American Lithographic
Co. V. Commercial Casualty Ins. Co., 81 N. J.

Law, 271, 80 Atl. 25. Where a contract is evi-

denced by correspondence, the letter is constmed
most strongly against the writer. McElravy, etc.

Co. V. St. Joseph \s Home for Girls (Mun. Ct.),

143 N. Y. Supp. 235.

^^If the words of a promise may have been
used in an enlarged or restricted sense, they will,

in the absence of circumstances calling for a dif-

ferent interpretation, be construed in the sense
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most beneficial to tlie promisee. White v. Hoyt,
73 N. Y. 505, 511. Where a contract is ambigu-
ous, it will be construed most strongly against the

party employing the words concerning which
doubt arises. Phoenix Ins. Co. v. Slaughter^ 12

Wall. 404, 20 L. Ed. 444; Simon v. Etgen, 213
N. Y. 589, 107 N. E. 1066. The law holds a man
responsible for ambiguities in his own expres-

sions, and he has no right to induce another to

contract with him on the supposition that his

words mean one thing, hoping that a court may
make them mean another thing. Blose v. Blose,

118 Va. 16, 86 S. E. 911. If an ambiguity exists

in this case, and we think there is none, it arises

from the language used by the defendant and not

from that used by the complainant; and courts

hold that an interpretation which evolves the

more reasonable and probable contract should be

adopted. Barnsdall Oil Co. v. Leahy, 195 Fed.

731, 115 C. C. A. 521. And it is very improbable, as

we have said, that this complainant would have
entered into a contract taking the Peace cables

for two weeks only to lose them at the end of

that time to their competitor. Every intendment

is to be made against a construction of a contract

under which it would operate as a snare. Hoff-

man V. Aetna, 32 N. Y. 405, 88 Am. Dec. 337.
>?

The admitted facts show:

(1) A family holding corporation called Monidah

Trust.

(2) The death of its foimder and owner, and sub-

sequent disputes among his heirs as to proper distri-

bution of its shares and assets.

(3) Agreements finally made by all the heirs on

October 10, 1921, apportioning 6,000 of the shares

among themselves and directing and providing for
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final distribution and winding up in accordance with

such share holdings.

(4) That the plaintiffs were represented by their

relatives and attorneys in the settlements, who are in

control of the Company in a distant city.

(5) That there was a surreptitious change in the

agreed plan for distributing the assets without the

knowledge of the plaintiffs, which was accomplished

by the use of other shares not provided for in the set-

tlement agreements.

On such facts, we submit, a Court of equity will

grant relief to the plaintiffs.

The defendants occupy the position of Trustees and

hold in trust under the circumstances of this case the

assets of the company for those entitled to them under

the agreements.

The right of the parties ^^ inheres'' in the contracts

of 1921. The corporation is a ^^mere creature or

tool" of these contracts and it is peculiarly within the

province of a Court of equity to decree a specific per-

formance of them in accordance with the rights of all

parties.

There has been a part distribution by the defend-

ants and there will be future distributions of remain-

ing assets.

Leading cases in which a Court of equity has acted

on such facts as those shown by the bill are:

Cutting v. Woodward (9 C. C. A.), 255 Fed.

633;

Ritchie v. Refining Company, 279 Fed. 49 (5

C. C. A.)
;
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Rogers v. Mining Company^ 154 Fed. 606 (8 C.

C. A.)

;

Cutting v. Bryan (9 C. C. A.), 30 F2, 754;

And see

Geiger v. Trust Co. (6 C. C. A.), 30 F2, 7.

Dated, San Francisco,

June 24, 1929.

Respectfully submitted,

William Lucking,

Nat Schmuloavitz,

Attorneys for Appellants,

Gavin McNab, Schmulowitz,

Wyman, Aikins & Bktjne,

George B. Harris,

Of Counsel.


